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Amendments in the Law for the
Terminally Ill Patient

By Retired Justice Eliahu Matza, President of Lilach

December this year marked five
years since implementation of the
Law for the Terminally Ill Patient,
intended to organize methods of
caring for terminally ill patients
while maintaining the balance
between the value of the sanctity of
life and acknowledging the
autonomy of individuals over their
bodies and their desire to refrain
from receiving life-prolonging

treatments.

The Law in its current format has
several basic limitations. Hence, the
Lilach's Management Committee
approached fourteen Members of
Knesset from various factions, four
of whom are physicians by
profession, initiating a proposal to
amend three points in The Law.
These are the main points of our

proposal.

The definition of the “Law for the
Terminally 11l Patient” determines
that the law applies only to patients
with a life expectancy of no longer
than six months. This limited
definition excludes many incurable
patients who suffer unbearable pain,
but whose life expectancy exceeds

34

six months, or which cannot be
determined at all. Moreover,
physicians, as we know, refrain as
much as possible from a formal
determination regarding life
expectancy, and this has prevented
the application of the Law on more
than one occasion, even in cases for

which it was designated.

The stipulation that the Law applies
to the terminally ill patient based on
life expectancy was copied from the
Death With Dignity Act, which was
passed in Oregon, USA in 1998;
however, there is a considerable
difference between the law in
Oregon and our Law: Oregon
recognizes the right of terminally ill
patients, with the existence of certain
other conditions, to receive a
prescription for a lethal drug that
will enable them to terminate their
lives on their own. However, our
Law entitles the terminally ill patient
only the ability to refuse treatment
that will artificially prolong their

lives.

It is difficult to justify the demand
for measured evaluation of life
expectancy in the Law for the



Terminally 111 Patient, because every
patient has the right to refuse
treatment in any event, according to
the Law for Patients’ Rights, 1996.
Thus, the Law for the Terminally
[11 Patient has added only two
entitlements for incurable patients
who fulfill the definition of
“terminally ill”: 1) The right to exert
their refusal to receive life-
prolonging medical treatment — when
they are incompetent or unable to
express their wishes themselves —
in advance medical directives that

The definition of “the terminally
ill patient” obliges that the law
apply only to patients with a life
expectancy not exceeding six
months. This narrow definition
excludes many incurable
patients, who suffer unbearable
pain, but whose life expectancy
is more than six months, or which
cannot be estimated at all.

they wrote while still able to do so;
and 2) the right to be admitted to
hospital for palliative treatment that
will help lessen the suffering caused

by their illnesses.

The right to receive palliative
treatment (without therapeutic
treatment) is granted, according to
the Law for the Terminally Ill, only
to patients who fit the definition of
the Law, whereas the Law for
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Patients’ Rights does not grant this
important right to all patients whose
illnesses involve great suffering.
Thus, whereas the Law for the
Terminally IIl Patient clearly
recognizes the patient’s right to
accept “alleviating treatment” and
even obliges doctors to do
everything possible to alleviate their
pain and suffering, the Law for
Patients’ Rights does not even
mention palliative treatment as a
type of medical treatment the patient

is entitled to receive.

Despite our opinion that the
estimation of life expectancy is not
justified, we refrained from
proposing its retraction from the
Law for fear of raising objection and
reducing chances of acceptance.
However, to overcome the existing
limitation and without impairing the
basic properties of the Law, we
proposed that in addition to the
"terminally ill patient", another
would be added — the "incurable
patient", one who suffers from a
severe and terminal illness that will
in all likelihood cause his/her death,
and whose life expectancy cannot
be precisely determined. The
application of the law to incurable
patients will stipulate that these
patients are suffering unbearable

pain.
We also proposed an indirect
amendment of the definition of
“medical treatment” in the Law for



Patients’ Rights, and the inclusion
of palliative treatment as a type of
treatment incurable patients might

need.

Another proposed amendment to the
Law for the Terminally Ill relates to
the objective of the Law, which
currently mentions “the value of the
autonomous desire of the individual
and the importance of the quality of
life”. The patient’s right to human
dignity and to privacy, which are
explicitly mentioned in the Law for
Patients’ Rights, is not mentioned
here. This is surprising, particularly
in light of the fact that the Law for
the Terminally Ill states that this law
is based, among other things, on “the
values of Israel as a Jewish and
democratic state”, and in view of the
fact that the Knesset passed the Law
for the Terminally I1l almost ten
years after passing the Law for

Patients’ Rights.

Based on these arguments, we
suggested the initiation of a proposal
for two necessary amendments to
the Law for the Terminally IlI
Patient: The addition of a new
category of the “Incurable Patient”,
and the addition of human dignity
and the right to privacy as part of
the values of this Law. We also
proposed an indirect amendment of

the definition of “medical care” in
the Law for Patients’ Rights, to
include “palliative care”. The right
to receive palliative treatment
without therapeutic treatment can of
course be limited to incurable
patients as implicated by the

proposed definition

We stressed to the Members of
Knesset that our objective is to help

We proposed amending the
definition of “medical
treatment” in the Law of the
Terminally Il to include
palliative treatment as a type
of treatment that might be
needed by the incurable
patient. The right to receive
palliative treatment, not in
combination with or in
addition to therapeutic
treatment, can of course be
limited to incurable patients
as implicated by the proposed
definition.

cope with the three most prominent
limitations of the Law for the
Terminally IlI, thus supporting its
actual application and the application
of some of its directives on incurable
patients who do not fit the rigid
definition of “terminally ill”.

English: Lynda Berman

Interested in English translation of Lilach magazine - email me:
assiw(@zahav.net.il so we may continue to translate a few articles!
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