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Representative, Power of
Attorney, and Guardian —

What is the Difference
between Them?

by Retired Justice Eliyahu Matza, President
of Lilach

Many people wonder what the
difference is between "representative"
as the term is used in the Law for
Patient Rights, and "power of attorney",
in the Law for the Dying Patient. And
what is the difference between these
two terms, and the term "guardian", as
used in each of these two laws?

Section 13 (a) of the Law for Patient.
Rights determines that "no medical
treatment will be administered to a
patient unless the patient has given
informed consent to receive such
treatment". Then, in section 14, the
Law determines that a patient's consent
to receive medical treatment might be
given orally, or via certain behavior,
but for specific medical treatments
(which are detailed in the Appendix to
the Law), the Law obliges written
consent; and when this is not possible,
consent must be given in the presence
of two witnesses, and recorded in
writing. Section 16 of the Law
determines that "a patient is entitled to
appoint a representative on his/her
behalf, who will be authorized to
consent on his/her behalf to receive
medical treatment." The Minister of
Health, who was empowered by the
Law "to give instructions regarding the
manner in which power of attorney is
granted", did not make use of the
authority bestowed upon him.
However, based on the instruction in
the paragraph stating that the
"representative" will specify the
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circumstances and conditions in which
authorization is granted to consent to
the administration of medical treatment
on behalf of the patient", the conclusion
is that the legislator referred to written
authorization; this means that oral
authorization is insufficient.

The Law for the Dying Patient does not
distinguish between a patient who is
able to give consent and a patient who
is unable to do so because he/she is a
minor or incompetent. However, section
15 (a-b) of the Law permits the inference
that the guardian of a minor or
incompetent patient is authorized to
consent or not to consent to the
administration of medical treatment to
the patient. As a rule, and subject to
exceptions, the parents of a minor are
his/her natural guardians, and they are
obliged to act in his/her best interests,
together with the patient. Individuals
appointed by the courts as guardians of
a minor or incompetent patient are
obliged to act in their best interests on
their behalf. And even if not mentioned
specifically in the Law for Patient
Rights, it is clear that this refers to a
"guardian" appointed by a court of law

Regulations of the Law for the Dying
Patient are more complex. Section 4 of
this Law states that "an individual has
the right to state that he/she wants to
continue living, unless proven
otherwise." Refraining from
administering treatment to a patient who
has been defined (by a "responsible
physician" as determined by law) as a
dying patient depends on the existence
of evidence that proves beyond all
reasonable doubt that it is the patient
who wants his/her life not to be
extended. Regarding the means of
proving that the dying patient does not
wish to receive treatment that will
extend his/her life, the Law distinguishes
between a "competent" and an

"incompetent" patient. A competent
patient is a patient who has reached the
age of 17 years, who has not been ruled
incompetent, and who is able to express
his/her wishes. A competent patient can
object to the Law regarding his/her will
to continue living, by explicitly
expressing the wish that his/her life not
be extended. An incompetent patient is
a patient who has reached 17 years of
age who, when diagnosed as terminally
ill, is unable to express his/her will not
to receive medical treatment that will
extend his/her life; whether because
he/she is unconscious, or not fully
conscious, or because he/she does not
possess the physical ability to talk. The
decision regarding administration of
medical treatment that will extend the
life of such a patient lies in the hands
of the responsible physician, who will
draw conclusions, among other things,
from advance medical directives given
by the patient while he/she was still
competent, or from the decision of an
individual who holds power of attorney
for the patient —. appointed for this
matter according to Law.

The legislator chose to use the term
"power of attorney" in the Law for the
Dying Patient, as opposed to
representative, which is used in the
Patient Right Law. There is no
difference between these terms, and they
are synonymous. However, the
appointment of each of these two is
entirely different: Whereas written
power of attorney suffices for the
appointment of a "representative" (in
the matter of the Patient Right Law), if
it specifies the patient, the
circumstances, and the conditions in
which the representative will be entitled
to consent to administration of medical
treatment, the validity of the
appointment of an "empowered"
individual (in the matter of the Law for
the Dying Patient) and his/her authority
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to represent the will of the patient
whose life is not to be extended
depends on the fact that the power of
attorney is applied according to the
version determined in Appendix B of
the Law, which is similar in structure
to Appendix C of the Law, intended
for advance medical directives. This
power of attorney must be applied after
receipt of the necessary explanation
and required information from the
physician, and should be signed before
two witnesses. It will also state that
the validity of such power of attorney
(similar to the validity of advance
medical directives) is limited to five
years, and that whomever wrote such
power of attorney can place it for
safekeeping in the database of the
Ministry of Health (whether in addition
to advance medical directives or
without them).

The Law for the Dying Patient includes
special instructions to cover the
medical treatment of a terminally ill
patient who is a minor or under
protection. "Minor", as specified in
the Law, is an individual under 17
years of age. With regard to a minor
patient who has been diagnosed as
terminally ill, the Law instructs that a
parent is authorized to represent
him/her, both in matters of extending
his/her life, as well as in matters of
refraining from extending his/her life.
The individual appointed as
"guardian" of the minor, who is
considered to be an individual close
to the patient, is also entitled to express
his/her opinion in this matter, and the
responsible physician is entitled to act
accordingly. When there are neither
parents nor a guardian who is a close
person, the issue of the minor will be
determined by an institutional
committee. At the same time, it should
be noted that whether the minor has
parents or a guardian or not, the minor



him/herself is entitled to participate in
making the decision on his/her own
behalf if he/she is aware of his/her
condition and wishes to express his/her
opinion, on condition the responsible
physician has determined that the
minor's mental and emotional ability
and maturity permit him/her to do so.
In these conditions, and if the
responsible physician is convinced that
the minor will not be harmed
physically or emotionally, the
responsible physician is obliged to
provide the minor with information
regarding his/her condition. However,
before making one of the above
decisions regarding a terminally ill
minor, the responsible physician is
obligated to consult with the minor's
parents, or with his/her guardian, with
those caring for him/her, with the
relevant doctors or experts, and as far
as possible, also with the terminally
ill minor's personal physician.

If a terminally ill minor who is 15
years old has expressed the wish to
refrain from having his/her life
extended, the institutional committee
will make the final decision. The
committee is obliged to hear the
minor's opinion as well, and if
convinced this is in his/her best
interests, the committee is entitled to
instruct against extending his/her life.
The matter of the minor will also be
determined by the institutional
committee in cases of differences of
opinion between the minor and his/her
parents, or his/her guardian, or between
either of them and the responsible
physician regarding the question of
his/her welfare.

A patient under protection is an
individual who, due to mental or
emotional limitations, is unable to take
care of his/her routine needs. This
relates only to an individual who also
suffered from the above limitations

before being diagnosed as terminally
ill. The law regarding a patient under
protection is basically similar, but not
identical, to that regarding a minor. In
other words, if a patient under protection
has expressed the wish to refrain from
having his/her life extended, this
decision will be made by the
institutional committee after hearing all
those involved in this matter, including
the individual under protection, and
based on what the committee deems to
be in his/her best interests. If the court
has appointed a "guardian", the
responsible physician must consult
him/her. If the physician and the
guardian agree that the best interests of
the protected patient oblige
administering life-extending medical
treatment, the responsible physician will
act accordingly. However, if in the
guardian's opinion the best interests of
the patient oblige refraining from
extending his/her life, the responsible
physician must pass the decision on to
the regional committee.

It appears that the parents and guardian
of a terminally ill minor patient have a
more dominant stand in making the
decision to refrain from extending the
patient's life, than that of a guardian of
a terminally ill protected patient.
Whereas in the case of a minor it is
sufficient for the responsible physician
to accept the opinion of the parents or
that of the guardian that they are acting
in the best interests of the minor, to
instruct not to extend the patient's life,
in the case of the terminally ill protected
patient, even if the responsible physician
is convinced of the justice of the
guardian's opinion that the best interests
of the patient oblige not to extend
his/her life, the responsible physician
is not empowered to decide, and is
obliged to pass the decision on to the
regional committee.

English: Lynda Berman
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